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RECENT DECISIONS. 

Norman S. Goetz, Bditor-in-Charge. 

Admiralty— Jurisdiction— Maritime Tort.— A pier of the plaintiff's bridge 
was injured by the defendant's vessel. Held, admiralty did not have juris- 
diction since the injury was consummated on land. Cleveland etc. Ry. Co. 
v. Cleveland Steamship Co. (1908) 28 Sup. Ct. Rep. 414. 

Though the nature of the contract was early contended for as a test of 
admiralty jurisdiction of contract, 8 Columbia Law Review 136; De Lovio 
v. Boit (1815) 2 Gall. 398, the locality test was the only one ever urged as to 
torts. Smith v. Braye (1541) 6 Sel. Soc. Publ. 211; Brown, Civil and Ad- 
miralty Law, no. The Plymouth (1865) 3 Wall. 20, adopted in the United 
States the locality test, e. g. that admiralty had no jurisdiction if the tort 
was consummated on the land. The Blackheath (1904) 195 U. S. 361, 
holding a vessel liable for injury done a beacon fastened to the bottom, 
was variously construed as departing from the locality test and adopting 
the rule that admiralty will take jurisdiction of any injuries done by a vessel 
in the course of navigation. West v. Martin (Wash. 1907) 92 Pac 334; 
Bowers etc. Co. v. Contracting Co. (1906) 148 Fed. 290, 294; contra, The 
Cttrtin (1907) 152 Fed. 588. The principal case repudiates such a con- 
struction of The Blackheath, supra, and limiting that case to its facts, re- 
affirms the locality rule. The principal case seems sound by the great 
weight of authority. The Neil Cockran (1872) Brown Ad. 162; see U. S. 
v. Bedford (1847) Fed. Cas. 15867, p. 119. Much is to be said, from the 
view-point of a scientific classification of admiralty jurisprudence, for the 
adoption of the maritime nature test as to both torts and contracts. But it 
is submitted, the adoption of such a test would restrict a jurisdiction the 
courts are prone to widen, The Genesee Chief (1851) 12 How. 443, by 
limiting it to torts committed by a vessel as an instrument of navigation or 
commerce, cf. Doolittle v. Knobeloch (1889) 39 Fed. 40, and this with the 
practical difficulties of application should outweigh the academic considera- 
tions above mentioned. 

Admiralty— Jurisdiction — Suits for Contribution. — Vessel X., damaged 
through the joint negligence of vessels A. and B., recovered in the state 
court from the owner of A., who failed to avail himself of a statutory pro- 
vision for bringing in the joint tort-feasor. Held, admiralty had no juris- 
diction of a suit by the owner of A. to enforce contribution from B. The 
Lehigh Valley R. R. Co. v. The Tug Ira M. Hedges (1908) 39 N. Y. Law 
Jour. No. 16. 

Just as Chancery, in order to furnish a complete remedy and avoid cir- 
cuity of suit, may grant a characteristically common law remedy, — for ex- 
ample, assess and decree the amount of loss in addition to compelling specific 
performance of a contract to issue an insurance policy, Tayloe v. Merchants' 
Fire Ins. Co. (1850) 9 How. 390, — so admiralty, though it "does not claim 
the character of a court of general equity," The Juliana (1822) 2 Dodson's 
Adm. 504, 521 ; Edwards, Adm. Jur. 31, once its appropriate jurisdiction 
has attached, may award equitable relief incidentally. The Saracen (1847) 
n Jurist 253, esp. 255; Benedict, Adm. (3d Ed.) 329- If, therefore, in the 
principal case, the suit to recover damages for the collision had been 
brought in admiralty, contribution could have been enforced as an inci- 
dent of the joint liability in admiralty, which must be satisfied before com- 
plete justice is done. Erie R. R. Co. v. Brie etc. Co. (1907) 204 U. S. 220. 
However, since the owner of X. sued at common law, the initial jurisdic- 
tion entitling admiralty to administer equitable relief in the principal case 
was lacking, Kellum v. Emerson (1854) 2 Curt. C. C. 79; Davis v. Child 
(Me. 1840) Daveis 71; Grant v. Poillon (1857) 20 How. 162, and the 
court's refusal to entertain the action as being essentially a bill in equity 
was correct. 
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Attorney and Client — Compensation for Advocacy. — In a suit to recover 
for services as counsel, the plaintiff failed to prove an express contract 
for a specific compensation. Held, without such a contract, the services 
were presumed to be gratuitous. Bently v. Fidelity and Deposit Co. (N. J. 
1908) 69 Atl. Rep. 202. 

The civil law doctrine, that a patron's advocacy of his client's cause was 
gratuitous, 3 Bl. Comm. 28; Adams v. Stevens (N. Y. 1841) 26 Wend. 
451, 453, has always obtained in England as to barristers, whose fees are 
deemed honorarium. Moor v. Row (1630) 1 Ch. Rep. 38; Kennedy v. 
Broun (1863) 13 C. B. (N. S.) 676. But the fees of attorneys, convey- 
ancers, and special pleaders below the bar are recoverable. Poucher v. 
Norman (1825) 3 B. & C. 744; Queen v. Doutre (1884) L. R. 9 App. Cas. 
745, 751- The reason advanced for this distinction is that, owing to the 
privileges and responsibilities attached to advocacy, contracts of hiring 
would affect the sincerity of barristers and lower the dignity of the court. 
Kennedy v. Broun, supra. Though working no hardship in England, the 
general usage being pre-payment, Adams v. Stevens, supra, the rule would 
be totally unsuited to the American credit system, and, outside of a few 
early cases, Brackenridge v. McFarlane (Pa. 1793) Add. 49; Mooney v. 
Lloyd (Pa. 1819) 5 S. & R. 411; Law v. Ewell (1817) 2 Cranch C. C. 144. 
subsequently overruled, Foster v. Jack (Pa. 1835) 4 Watts. 334; and see 
Mowat v. Brown (1884) 19 Fed. 87, no distinction has been made by our 
courts between the fees of attorneys and counsel. All branches of the pro- 
fession may recover for services on a contract express or implied, Adams v. 
Stevens, supra, and see cases cited in 3 Am. & Eng. Encyc. 414, save in the 
jurisdiction of the principal case (N. J.) where no recovery is allowed for 
counsel's services in the absence of an express contract fixing a specific 
compensation. Hopper v. Ludlum (1879) 41 N. J. L. 182. And see 
Schomp v. Schenck (1878) 40 N. J. L. 195- 

Attorney and Client— Disbarment— Summary Jurisdiction over At- 
torneys. — The relator applied for an order requiring the respondent to re- 
pay moneys received as attorney. Since the transaction, the respondent had 
been disbarred. Held, the court could exercise its summary jurisdiction 
over him though disbarred. Matter of Burnham (1908) 39 N. Y. Law 
Jour. 240. 

An attorney, being an officer of the court, is amenable for acts of official 
misconduct to the court's power of summary punishment. 2 Greenl. Ev. 
(15th Ed.) § 147; Anderson v. Bosworth (1887) 15 R- I. 443- Under this 
quasi-criminal procedure, courts can punish acts casting odium upon the 
administration of justice, 4 Bl. Comm. *283; Schell v. Mayor (1891) 128 
N. Y. 67, and, by safeguarding the honesty of the bar, foster the relation of 
attorney and client. See Matter of Langslow (1901) 167 N. Y. 314, 320. 
Formerly an attorney was liable to the summary jurisdiction only for mis- 
conduct in a pending suit, see DeWoolfe v. (1822) 2 Chitty Rep. 68, 

but now the power extends to all matters in which an attorney is engaged 
professionally. In re Aitkin (1820) 4 B. & A. 47; Ex parte Statts (N. Y. 
1825) 4 Cow. 76. While an attorney is not liable for misconduct prior to 
admission, In re Williams (1836) 5 Dowl. Rep. 236, the rationale of the 
jurisdiction being misfeasance in office, In re Paschal (1870) 10 Wall. 483, 
he cannot, on principle, escape liability by ceasing to be an attorney. Simes 
v. Gibbs (1838) 1 W. W. & H. 40. Though there is little authority in 
point, the maxim "once an attorney, always an attorney," seems to have 
been accepted without criticism. Lush, Prac. 274; Weeks, Attor. § 77; 3 
Am. & Eng. Encyc. 414. Similarly, the jurisdiction of military tribunals 
over persons no longer in the service for offenses committed therein has 
been upheld. In re Bird (1871) 3 Fed. Cas. 425; In re Bogart (1873) 3 
Fed. Cas. 796. The principal case correctly held the respondent's disbar- 
ment no bar to the proceedings. 
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Carriers — Limitation of Value by Agreement — Partial Loss. — An ex- 
press shipment was made under a contract providing "unless a greater 
value is declared, the shipper agrees that the value of said property is not 
more than fifty dollars." A partial loss occurred. Held, the plaintiff could 
recover only such proportion of fifty dollars as the value of the part lost 
bore to the actual value of the whole shipment. Meyer v. Weir (1908) 39 
N. Y. L. J. 359- 

There is a hopeless conflict in the construction courts have given con- 
tracts such as in the principal case. Steames v. R. R. Co. (1892) 91 Tenn. 
516; Michalitshke v. Wells Fargo (1897) 118 Cal. 683. Some courts con- 
strue them as merely fixing the limitation on the carrier's liability, Brown 
v. Steam. Co. (1888) 147 Mass. 58, but the sounder view, and that fol- 
lowed by the principal case and the weight of authority, is that the parties 
have agreed upon the value of the article for purposes of transportation. 
O'Mally v. Ry. Co. (1902) 86 Minn. 380; Hart v. Pa. R. R. Co. (1884) 112 
U. S. 331. Under the former construction the shipper can recover such 
damage as he sustains, if not in excess of fifty dollars; but, in the principal 
case, recovery was correctly allowed since when he agrees that the whole 
value shall be considered fifty dollars, impliedly one-half is worth twenty- 
five dollars. This construction gives effect to the whole instrument, and 
seems to carry out the intention of the parties, who could not have intended 
the same recovery for a partial loss as for a destruction of the whole. 
U. S. Ex. Co. v. Joyce (1905) 36 Ind. App. 1; Goodman v. Ry. Co. (1895) 
71 Mo. App. 460; contra, Nelson v. Ry. Co. (1903) 28 Mont. 297; Steames 
v. R. R. Co., supra. Since the shipper, under a construction contrary to the 
principal case, would be demanding of the carrier the same responsibility 
to a part that he agrees shall be his liability for the whole, the contract 
would be a fraud on the carrier. 

Carriers — Regulation of Rates— Entire Business as a Unit. — In a suit 
testing the_ validity of a legislative reduction of passenger rates, the state 
offered evidence of the entire income of the road. Held, inadmissible. 
Penn. R. R. Co. v. Phila. Co. (1908) 68 Atl. 676. 

A road, still earning a profit upon its entire investment, may be com- 
pelled to operate a branch of its system at a loss, St. Louis etc. Ry. Co. v. 
Gill (1895) 156 U. S. 649, or to reduce a single rate so low that, were 
similar rates charged upon all its traffic, it would not earn a fair return. 
Minneapolis etc. R. R. Co. v. Minnesota (1902) 186 U. S. 257. The same 
rule seems tacitly recognized, as it should be on principle, in Smyth v. Ames 
(1898) 169 U. S. 466, as to passenger rates, and adopted by several state 
courts. Pensacola etc. R. R. Co. v. Florida (1889) 25 Fla. 310; Railroad Co. 
v. Smith (1889) 60 Ark. 221. Logically, this rule would permit reduction 
however extreme, but it is modified by the principle that an arbitrary rate 
not for the public interest, or discriminating between shippers is per se 
unconstitutional. Lake Shore etc. Ry. Co. v. Smith (1899) 173 U. S. 684. 
Cf. Wisconsin etc. R. R. v. Jacobson (1900) 179 U. S. 287, 301, 302. In 
completely rejecting evidence of entire income, the principal case seems 
unsound. The impracticability of separately estimating the income and 
cost of operation in the two departments of traffic is patent. 8 Columbia 
Law Review, 265. 

Constitutional Law — Due Process — Administration — Absentees. — A 
Massachusetts statute allowed a Probate Court, upon proper application 
and after due notice by publication, to appoint a receiver for the property 
left within the State by any person whose whereabouts had become un- 
known. It was further provided that, after fourteen years of such unex- 
plained absence, the property should be distributed and the absentee's claims 
thereto barred. Held, the statute was constitutional. Nelson v. Blinn 
(Mass. 1008) 83 N. E. 889. 

A grant of letters of administration on the estate of a person wrongly 
supposed to be dead, is void, Thomas v. People (1883) 107 111. 517; Scott 
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y. McNeal (1894) 154 U. S. 34; contra, Rodcrigas v. Savings Institution- 
(1875) 63 N. Y. 460; cf. s. c. (1879) 76 N. Y. 316, no .matter how strong 
the presumption from continued absence; since death is prerequisite to the 
ordinary jurisdiction of a Probate Court. Springer v. Shavender (1896) 
118 N. C. 33. But in several States a certain limited control over the 
property of absentees as such has also been conferred. I Woerner, Amer. 
Law of Admin., (2nd Ed.) § 212. In only two of the six previous cases, 
however, have such statutes stood the test of the Fourteenth Amendment. 
Barton v. Kimmcrley (1905) 165 Ind. 609; Cunnius v. Reading School Dis- 
trict (1903) 206 Pa. St. 469; s. c. (1904) 198 U. S. 458. Thus, on the 
ground that the proceedings must, unlike, of course, ordinary administra- 
tion, include notice to the original owner, a North Dakota statute was held 
unconstitutional. Clapp v. Houg (1904) 12 N. D. 600. See Lavin v. Bank 
(1880) 1 Fed. 641; Seidell's Ex'rs v. Kennedy (1906) 104 Va. 826. Since 
the prime practical necessity of sustaining a grant of administration is the 
protection of third parties dealing with the administrator, the absentees 
statutes may well imply, and two of them, Pennsylvania, 18S5, Pub. Laws, 
155, Cunnius v. Reading School District, supra; Vermont, St. 1894, § 2387, 
expressly stipulate, that nothing therein shall validate the title of the dis- 
tributees. Cf. Czech v. Bean (N. Y. 1901) 35 Misc. 729, 732. In cutting off 
absolutely a returning absentee's rights against his "distributees," the Massa- 
chusetts statute stands alone. The court's theory was that this bar is in 
the nature of a statute of limitation. But as the bar attaches without any 
adverse possession by the beneficiaries, the full period of absence is rather, 
in effect, treated as raising a conclusive presumption of abandonment, and 
the ownerless property, instead of being taken by the State for its own 
use, is turned over to the persons who would have acquired it under or- 
dinary administration proceedings. Cf. Carr v. Brown (1897) 20 R. I. 215; 
see also 6 Columbia Law Review 267. 

Constitutional Law — Extradition — Fugitive from Justice. — A defendant 
was extradited from Rhode Island, but, before trial, the indictment was 
quashed in New York, and the accused returned to Rhode Island. A sec- 
ond extradition was sought on another indictment for the same offense. 
Held, being a fugitive, he could be extradited. Bassing v. Cady (1908) 
208 U. S. 386. 

A person whose extradition is demanded of a governor must be charged 
with a crime against the laws of the demanding state, and be a fugitive 
from that state. Roberts v. Reilly (1885) 116 U. S. 80. If the papers are 
regular, a prima facie case exists for a warrant, and the accused is re- 
mitted to the courts for relief. In re Mohr (1883) 73 Ala. 506. Courts 
differ as to whether a prisoner may challenge the first requirement, supra, 
but the determination of whether the accused is a fugitive from justice is 
one of fact and disputable. Hyatt v. People (1902) 188 U. S. 691. One 
who was in the demanding state at the time of the crime's commission, and 
is not within that state to answer its criminal process, may be extradited 
as a fugitive from justice, regardless of his purpose in leaving. Appleyard 
v. Mass. (1906) 203 U. S. 222. Thus, a conscious sense of seeking asylum 
is unnecessary. State v. Richter (1887) 37 Minn. 436; Appleyard v. Mass., 
supra. However absence from the demanding state at the date of the 
crime's commission is a defense. Ex parte Reggcl (1884) 114 U. S. 642. 
So constructive presence within a state is not sufficient to justify extra- 
dition. Jones v. Leonard (1878) 50 la. 106, but this rule may lead to a 
failure of justice. See State v. Hall (1894) 115 N. C. 811. There being 
no double jeopardy, Dulin v. Lillard (1895) 91 Va. 718, the principal case 
represents the application of sound rules to novel facts. 

Constitutional Law-Suits against the State. — An attorney general, who 
was under no special duty to enforce a statute, was enjoined from insti- 
tuting proceedings thereunder. In violation of the injunction he sought a 
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mandamus. Being held in contempt, he sued out a habeas corpus alleging 
that the suit was against the state. Held, the writ should be dismissed. 
Ex parte Young (1908) 28 Sup. Ct. Rep. 442. 

The principal case reaffirms the doctrine of Smyth v. Ames (1899) 169 
U. S. 466 and Reagan v. Farmers' Loan etc. Co. (1894) 154 U. S. 362, 
that a state officer may be enjoined from using the state courts to enforce 
an unconstitutional statute, which affects the state only in its general 
welfare. The decision does not necessarily question In re Ayers (.1887) 123 
U. S. 443, that where the result affects the state in its corporate capacity 
its officers may not be so restrained, but does cast much doubt on the 
illogical qualification of In re Ayers, supra, adopted in Fitts v. McGhee 
(1899) 172 U. S. 516, that state officers may not be enjoined unless they are 
especially charged with the enforcement of the statute. 

For a criticism of Fitts v. McGhee, 'supra, and a discussion of the prin- 
ciples involved in suits against the state see 7 Columbia Law Review 609, 
and also "The Eleventh Amendment," 8 Columbia Law Review 183. 

Corporations — Mutual Benefit Association— Expulsion. — Under a by- 
law providing for expulsion for unbecoming conduct, a member of an in- 
corporated benefit society was expelled for testifying on the witness stand 
against the society. Held, his conduct not being considered unbecoming, 
his expulsion was unjustifiable. St. Louis Ry. v. Thompson (Tex. 1908) 
108 S. W. 453. 

Expulsion from a voluntary association may be reviewed, only if prop- 
erty rights are involved. Otto v. Tailors' Union (1888) 75 Cal. 308; 
Rigby v. Connol (1880) 14 Ch. Div. 482. But courts will always review 
proceedings involving expulsion from a membership corporation, since a 
member has property in the corporate franchise. State v. Georgia Medical 
Society (1869) 38 Ga. 608. However there will be no interference unless 
the society acted contrary to its customs, or natural justice, or in bad 
faith, De Yturbide v. Metropolitan Club (1897) 11 App. D. C. 180, and 
normally, since a member in joining consents to accept liability to ex- 
pulsion according to the rules of the order, its decision on the merits is 
conclusive. Spillman v. The Home Circle (1892) 157 Mass. 128; Pitcher 
v. The Board of Trade (1887) 121 111. 412. Many jurisdictions, guided by 
an aversion to the forfeiture of benefit privileges etc., will look to the 
reasonableness of the conclusion where the by-law regulating expulsion al- 
lows the tribunal a wide discretion. People v. Cotton Exchange (N. Y. 
1876) 8 Hun 216; People v. MacDonough (N. Y. 1896) 8 App. Div. 591. 
Thus, whether conduct is that unbecoming a gentleman will be consid- 
ered. State v. Georgia Medical Society, supra. Logically the sufficiency 
of the evidence should go only toward determining the good faith of the 
expulsion, Dawkins v. Antrobus (1879) 17 Ch. Div. 615, but the principal 
case accords with the weight of authority. 

Corporations — Relicious Societies— Determination of Rights in Church 
Property. — The Cumberland Presbyterian Church and the Presbyterian 
Church of the United States decided to unite. A schism resulted in a 
local church affiliated with the former. Held, the minority were entitled 
to the use of the church property held on a trust for the propagation of a 
particular creed. Clark v. Brown (Tex. 1908) 108 S. W. 421. See Notes, 
p. 402. 

Domestic Relations — Cohabitation — Evidence of Marriage. — A, the wife 
of B, "married" C in 1867, and they lived together as man and wife until 
her death in 1903, B having died in 1884. Held, C was A's widower. 
Geiger v. Ryan (1908) 108 N. Y. Supp. 13. 

Since marriage is a contract, if one of the parties, owing to a prior 
marriage, is incapable of assenting, the second marriage is void, Riddlesden 
v. Wogan (1601) 2 Cro. Eliz. 858; Reeves v. Reeves (1870) 54 111. 332, and 
cannot be ratified, Thompson v. Thompson (1874) 114 Mass. 566. The 
innocence of the other party is immaterial, lack of mutuality invalidating 
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the contract as to both. Williams v. Williams (1879) 46 Wis. 464; Cart- 
wright v. McGown (1887) 121 III. 388. Upon removal of the impediment, 
the amount of evidence requisite to prove a new marriage depends upon 
circumstances, there being a strong presumption of marriage from cohabi- 
tation apparently matrimonial. Cargile v. Wood (1876) 63 Mo. 501; 
Hynes v. McDermott (1883) 91 N. Y. 451. While recognizing the sound- 
ness of the foregoing propositions, yet courts have reached opposite results 
in applying them to facts similar to the principal case. Some hold that 
marriage may be presumed from continued cohabitation after removal of 
the impediment, Robinson v. Ruprecht (1901) 191 111. 424; State v. Worih- 
ingham (1877) 23 Minn. 528; others require additional affirmative evidence 
to prove that relations, originally illicit, have been rendered lawful by a 
subsequent actual marriage. Cartwright v. McGown, supra; Williams v. 
Williams, supra; Hunt's Appeal (1878) 86 Pa. St. 294; Collins v. Voorhees 
(1891) 47 N. J. Eq. 315. On considerations of public policy, the decisions 
of the former group, favored by text writers, 1 Bish. Mar. Sep. & Div. § 970 ; 
4 Wig. Ev. § 2505 (2), are preferable. 

Domestic Relations— Wife's Services and Earnings— Effect of Modern 
Statutes on Husband's Recovery.— The husband sued for the loss of his 
wife's services as a clerk in his store. Held, Ellison J. dissenting, under 
the Married Woman's Acts the compensation for the injury to the wife's 
ability to do other than ordinary domestic labor belonged to her alone. 
Kirkpatrick v. The M. Street Ry. Co. (Mo. App. 1908) 107 S. W. 1025. 

The Married Woman's Acts, regulating the separate estates of married 
women, were passed to give an abandoned wife the right to retain her 
earnings, which at common law belonged to the husband. But, under such 
statutes, the husband is presumptively entitled to her earnings. Plummer 
v. Trost (1884) 81 Mo. 425; 1 Columbia Law Review 331. This presump- 
tion may be rebutted if the wife works for third parties, Railway Co. v. 
Twiname (1889) 121 Ind. 375; contra, Birbeck v. Ackroyd (1878) 74 
N. Y. 356, or if the husband has abandoned her, Smith v. The Ry. Co. 
(1893) 119 Mo. 246, or if she habitually follows a separate employment, 
Flemming v. Shenandoah (1885) 67 la. 505; Brooks v. Schwerin (1873) 
54 N. Y. 343, unless this is a blind to creditors. Haselbaker v. Goodfellow 
(1872) 64 111. 238. The statute did not change the marital status. The 
husband still has the right to her domestic services, though he cannot 
compel her to render more than this ; any other assistance is regarded as a 
donation to him, Coleman v. Burr (1883) 93 N. Y. 17, for, on considera- 
tions of public policy, they cannot contract with reference to such services 
unless they are connected with her separate business or estate. Blaechmska 
v. Howard Mission (1892) 130 N. Y. 497. But see Standen v. The P. 
R. R. Co. (1906) 214 Pa. 189; Monahan v. Monahan (1903) 77 Vt. 133. 
Having such a separate estate, she may be the partner of. her husband, 
Dunifer v. Jecko (1885) 87 Mo. 282, and she alone may recover damages 
for loss of services rendered to such separate estate. City of Wyandotte 
v Agan (1887) 37 Kan. 528; Fife v. Oshkosh (1895) 89 Wis. 540. Where 
the services belong to the husband, he alone can recover for their loss. 
Blaechinska v. Howard Mission, supra. The unique construction of the 
statute in the principal case is opposed to a previous Missouri decision. 
Plummer v. Trost, supra. 

Eminent Domain— Property Already Devoted to a Public Use.— A rail- 
road company sought to condemn land essential to the operation of public 
gas works. The railroad company did not show its absolute need for the 
property. Held, the subsequent use being more advantageous to the public, 
the plaintiff could condemn. AT. Y. Central & H. R. Co. v. Dailey (1908) 

109 N. Y. Supp. 503- . ,. ^ . » j » 

Property already devoted to a public use may not be appropriated to 
another use unless authority is granted to the subsequent condemnor 
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expressly or by implication. Inhab. of Springfield v. Conn. Ry. Co. (Mass. 
1849) 4 Cush. 63. When the uses are consistent a reasonable need for the 
property will warrant such an implication. R. R. Co. v. Ry. Co. (1874) 77 
Pa. 173; Albany R. R. v. Brownell (1862) 24 N. Y. 345. But where the 
uses are inconsistent authority will be implied, only if an absolute necessity 
exists, e. g., if the subsequent condemnor's grant can only be so effectuated, 
and then even though the appropriation result in the taking of property 
essential to the enjoyment to the condemnee's franchise. Central Bridge 
Corp. v. Lowell (Mass. 1855) 4 Gray 474; Turnpike Road v. R. R. Co. (1895) 
81 Md. 247. When the subsequent appropriation will seriously impair, 
though not wholly prevent the existing use's continuance, courts disagree 
as to whether a reasonable or an absolute need implies authority. Pros- 
pect Park etc. Co. v. Williamson (1883) 91 N. Y. 552; Barre R. R. Co. v. 
R. R. Cos. (1888) 61 Vt. 1; Waterpower Co. v. R. R. Co. (Mass. 1839) 23 
Pick. 360. The better view seems that mere convenience to the condemnor 
should not raise such an implication but that absolute necessity should be 
shown. Since the plaintiff in the principal case did not show an absolute 
necessity, the decision seems unsound. Barre R. R. Co. v. R. R. Cos., supra. 
Since the plaintiff's right of eminent domain rests on legislative grant, the 
assumption that its exercise is within the court's discretion seems unwar- 
ranted. But the case represents a tendency to favor the condemnor if his 
use will result more advantageously to the public. Bast Hampton v. Conn. 
(1891) 154 Mass. 424. 

Equity — Mutual Error of Law. — Both parties to a transaction labored 
under the mistaken impression that the grantor was entitled under a deed to 
a one-third interest only, and not to a fee-simple estate, as was actually 
the case. Held, on the theory that mistake of private antecedent rights, 
"analogous to, if not identical with, a mistake of fact," was relievable, 
equity could rescind the conveyance. Burton v. Haden (Va. 1908) 60 S. E. 
736. See Notes, p. 484. 

An agent and a third party erroneously supposed that their intention 
to bind the agent's principal only was carried out by the terms of the agree- 
ment adopted, whereas, in truth, not the principal alone, but the agent 
himself, was also bound. Held, on the theory that the mistake was pure 
error of fact, equity could grant relief. Bustis Mfg. Co. v. Saco Brick 
Co. (Mass. 1908) 84 N. E. 449. See Notes, p. 484. 

Evidence — Admissions by Silence While Under Arrest. — In a criminal 
trial accusations against the defendant while under arrest were admitted as 
evidence. No evidence of the defendant's conduct under the circumstances 
was produced. Held, McClellan, J., dissenting, as the accusations called for 
a denial, it was competent. Raymond v. State (Ala. 1908) 45 So. 895. 

Under the proper circumstances .silence in the face of an accusation is 
prima facie an admission of guilt. Surber v. State (1884) 99 Ind. 71; 
Donnelly v. State (N. J. 1857) 2 Dutch. 463. The accusation must, how- 
ever, call for a reply. Thus, the admission is rebutted if there be no motive 
to reply, Lawson v. State (1852) 20 Ala. 65, or the party be incapacitated, 
Gowen v. Bush (1896) 76 Fed. 349, or there be a deterrent, e. g., fear, 
Bob v. State (1858) 32 Ala. 560, or the accusation be made at a judi- 
cial hearing, State v. Mullins (1890) 101 Mo. 514, since silence then is not 
assent. The proponent must show that the accused was present, People v. 
Philbon (1903) 138 Cal, 530, and some jurisdictions require further that he 
show the accused, with knowledge of the facts, Robinson v. Blen (1841) 
20 Me. 109; Edwards v. Williams (1838) 2 How. Miss. 846, heard and under- 
stood the charge. Jones v. State (1880) 65 Ga. 147. Courts disagree as to 
the competency of accusations made while the defendant is under arrest. 
Some hold it inadmissible since the accused might reasonably believe he had 
no right to speak. Commonwealth v. Kerney (Mass. 1847) 12 Mete. 235; 
State v. Murray (1895) 126 Mo. 611. However, the weight of authority is 
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opposed to this view, Kelly v. People (1874) 55 N. Y. 565, but, while ad- 
mitting it, regard the admission as of little force. Reg. v. Jankowski (1866) 
10 Cox C. C. 365 ; Green v. State ( 1896) 07 Tenn. 50. However, the accusa- 
tion is only admissible to show its effect on the defendant's conduct, from 
which alone an admission may be implied and, therefore, it may be expunged 
if there is no proof of resulting conduct. People v. Mallon (1894) 103 Cal. 
513. In the principal case, with a proper objection, a different result would 
have been correct. 

Foreign Corporations— Constitutional Law— Contract with the State. 
— A foreign railway corporation, doing business in Missouri, invested cap- 
ital, relying upon the Laws of 1870 which imposed upon such corporations 
the same rights and duties as upon domestic ones. The Laws of 1907 pro- 
vided that the license to do intrastate business should be revoked upon the 
removal of a suit to the federal courts. Held, the latter act impaired the 
obligation of the contract arising under the former. Chicago etc. Ry. Co. v. 
Swanger (1908) 157 Fed. 783. 

A foreign corporation's license may be revoked at will, Security etc. Ins. 
Co. v. Prewitt (1905) 202 U. S. 246, subject to constitutional limitations, cf. 
Pembrina etc. Co. v. Pennsylvania (1888) 125 U. S. 181; for example, the 
interstate commerce clause. 7 Columbia Law Review 529. Since the only 
property taken is the right to do business, granted by a license in its nature 
revocable, there is no taking of property without due process. See contra, 
a dictum of Brewer, J., in Chicago etc. Ry. Co. v. Dey (.1888) 35 Fed. 866, 
880. If the state has contracted with the corporation, however, revocation 
would impair the obligation of the contract. Whether the state has so con- 
tracted depends upon the intent of the statute. Wisconsin etc. Ry. v. Powers 
(1903) 191 U. S. 379. The severity of construction varies, it would seem, 
according as the privilege claimed is important to the existence of sover- 
eignty. Cf. (Police power) Stanislaus County v. San Joaquin etc. Co. (1904) 
192 U. S. 201; 8 Columbia Law Review 39; (Taxation) Home of the 
Friendless v. Rouse (1869) 8 Wall. 430; New York etc. Ry. v. Penn. 
(1894) 153 U. S. 628; American Smelting etc. Co. v. Colo. (1907) 204 
U. S. 103. Benefit to the community, Home of the Friendless v. Rouse, 
supra, special public necessity, Powers v. Detroit etc. Ry. Co. (1906) 201 
U. S. 543, or large investments by the corporation necessarily contem- 
plated by the legislature, American etc. Co. v. Colo., supra, may indicate an 
intention to contract. The existence of these elements and the unimport- 
ance to the existence of sovereignty of the right to exclude a foreign cor- 
poration may well warrant the conclusion reached in the principal case. 

Insurance — Mutual Benefit Association — Amendment of By-Laws. — 
The certificate of incorporation of a mutual benefit association provided for 
such sick benefits as the by-laws might from time to time prescribe, and the 
by-laws called for payments for the entire period of sickness. After the 
plaintiff fell ill the by-laws were amended reducing the amount of benefits. 
Held, the amendment was valid. Lewin v. The Koerner Benevolent Ass'n 
(1908) 109 N. Y. Supp. 101. See Notes, p. 494. 

Insurance — Nuisance — Insurable Interest. — The defendant insured the 
plaintiff's frame house, which was built after the passage of an ordinance 
forbidding such erections. The destruction of the house had been decreed, 
but before demolition it burned. Held, the plaintiff, having an insurable 
interest, could recover. Irwin v. Ins. Co. (1908) 109 N. Y. Supp. 612. 

In prohibiting the unlawful use of property, and ordering its destruction, 
the State intervenes, not to punish the individual, but to protect the public 
5 Columbia Law Review 314. Such intervention,-- based on the police 
power, is justifiable only when, because of its nature or use, the property 
is detrimental to public interests. A substantial frame house in a closely 
settled district cannot, unless its erection was forbidden by law, be removed, 
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being neither imminently dangerous nor unlawful per se. Freund, Pol. 
Power, § 528; Wood, Nuisances (2nd Ed.) § 746; Duncan v. Hayes (1871) 
22 N. J. Eq. 25, 30. By statute, however, the future erection of such struc- 
tures may be prohibited. King v. Davenport (1881) 98 111. 305; Klingler v. 
Bickel (1887) 117 Pa. St. 326. The house, in the principal case, having been 
erected contrary to law, the order to remove it was valid, Hine v. New 
Haven (1873) 40 Conn. 478, but it remained, it is submitted, the plaintiff's 
property, see People v. Assessors _ (1883) 93 N. Y. 308, 312, and after 
demolition she would have been entitled to the materials. Eichenlaub v. St. 
Joseph (1892) 113 Mo. 395, 406. The holding that the plaintiff had an in- 
surable interest, therefore, seems correct, apart from public property. But, 
on grounds of public policy, recovery should have been denied, the status 
of the house, erected in defiance of law, being illegal ab initio, Freund, Pol. 
Power, § S28. thus bringing the case within the rule that a contract of 
insurance is void if its result would be to encourage acts in violation of law. 
Johnson v. Ins. Co. (1879) 127 Mass. 555; Carrigan v. Ins. Co. (1881) 53 
Vt. 418, 423- 

Interstate Commerce— Regulation — Statute Limiting Liability. — A 
statute prohibited a telegraph company from limiting its liability. The 
plaintiff sued for negligence occurring withput the state in the transmis- 
sion of a message. Held, by an equally divided court, the statute was not 
an interference with interstate commerce. Commercial Milling Co. v. 
Western Union (Mich. 1908) 115 N. W. 698. 

The line determining the validity of a state statute which affects inter- 
state commerce is impossible of exact determination. Cooley, Const. Lim. 
856. Thus, while an act requiring the separation of white and black races 
on interstate carriers was declared unconstitutional, an act forbidding such 
separation was upheld. Hall v. McCnir (1877) 95 U. S. 485; Louisville 
Ry. Co. v. Mississippi (1889) 133 U. S. 587. Though statutes forbidding 
the limitation of liability by interstate carriers have been upheld, such 
cases are distinguishable from the principal case. Chicago etc. Ry. Co. v. 
Solan (1899) 169 U. S. 133. In the case at bar the statute is unconstitu- 
tional if within the state it puts a burden on interstate commerce, Central 
etc. Ry. Co. v. Murphey (1905) 196 U. S. 194, or affects the carrier's con- 
duct beyond state limits. Western Union v. Pendleton (1886) 122 U. S. 
347. The extraterritorial effect need not result from a duty directly im- 
posed by the statute, but it would seem unconstitutional if the natural effect 
of the act is to cause a change of conduct beyond the state. Hall v. Mc- 
Cnir, supra; Bowman v. Ry. Co. (1888) 125 U. S. 465. Even though the 
statute under consideration does not in terms impose a new duty, its neces- 
sary result, it seems, is to affect the carrier beyond the state by making him 
more careful in attempting to protect himself from loss under the increased 
liability. This statute does not compel the carrier to use a greater degree 
of care, and the Supreme Court has given no indication whether an effect 
beyond the state due only to the carrier's gratuitous efforts to lessen lia- 
bility and thus alleviate the operation of the law will render the statute 
unconstitutional. 

Mortgages— Lawful Possession by Mortgagee After Default in New 
York. — The defendant, who was tenant of a life tenant, either shortly before 
or immediately after the death of his lessor acquired an overdue mortgage 
to the premises. In an action of ejectment the defendant sought to defend 
his possession as mortgagee against the remainderman. Held, the plaintiff 
could recover. Barson v. Mulligan (N. Y. 1908) 84 N. E. 75. See Notes, 
p. 486. 

Municipal Corporation— Local Self-Government— - Fire Department. — A 
statute provided for the management o'f a municipal fire department by 
appointees of the governor. Held, the act was invalid as infringing the 
right of local self-government. Davidson v. Hine (Mich. 1908) 115 N. W. 
246. 
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Some jurisdictions hold that, in the absence of constitutional guarantees, 
municipalities are under the complete control of the legislature; Common- 
wealth v. Plaisted (1889) 148 Mass. 375; Redell v. Moorcs (1901) 63 Neb. 
219, overruling State v. Moores (1898) 55 Neb. 480; others maintain, with 
the principal case, that they have an inherent right of self-government. 
People v. Hurlbut (1871) 24 Mich. 44; People v. Albertson (1873) 55 
N. Y. 50, 57. The conflict may be explained by the varying history and 
political development of the states. 14 Harv. L. Rev. 20, 25. But even in 
jurisdictions agreeing with the case under discussion, the distinction be- 
tween officers whose duties concern the state at large and those whose func- 
tions are exclusively local is recognized. I Dillon, Mun. Corps. (4th Ed.) 
§ 58; People v. Mahaney (1865) 13 Mich. 481. Thus, police and health com- 
missioners, as agents of the state, may be appointed by the governor or 
legislature, Newport v. Horton (1900) 22 R. I. 196; Davock v. Moore 
(1895) 105 Mich. 120, but officers in charge of parks, sewers or water 
works can be chosen only by the municipality. People v. Detroit (1873) 28 
Mich. 228; and see Burch v. Hardwicke (Va. 1878) 30 Gratt. 24, 35. The 
fire department involving the protection of the public's life and health as 
well as its property and the corporation as such having no peculiar interest 
therein, 2 Dillon, Mun. Corps. (4th Ed.) § 976, the reasons warranting legis- 
lative control over the police would seem equally applicable to fire depart- 
ments. Redell v. Moores, supra, but see State v. Denny (1888) 118 Ind. 
382, 396. The distinction in the principal case is not convincing. 

Municipal Corporations — Recovery of Money Paid Under Mistake of 
Law. — The county commissioners under mistake of law paid the defendant, 
a sheriff, in excess of his lawful compensation. Held, the county could re- 
cover the excess. Free Holders v. Kaiser (N. J. 1908) 69 Atl. 25. 

It is the rule as between individuals that money voluntarily paid under a 
mistake of law cannot be recovered. 7 Columbia Law Review 279. 
Municipal corporations are not held strictly to this rule. Barnes v. Dist. of 
Col. (1887) 22 Ct. of CI. 366; Wis. Ry. Co. v. U. S. (1896) 164 U. S. 190. 
Thus, on the grounds of public policy, recovery is allowed where the pay- 
ment is either illegal, Village of Ft. Edward v. Fish (1898) 156 N. Y. 363; 
Heath v. Albrook (1904) 123 la. 559, or the public officer in making the 
payment acted beyond the scope of his authority, Camden v. Varney (1899) 
63 N. J. L. 325, or the recipient was himself an officer of the corporation. 
Allegheny County v. Grier (1897) 179 Pa. 639. When, however, none of 
these elements is present, it is suggested that, since the prevention of 
unlimited litigation is the basis for the refusal to grant relief for mistake 
of law, 7 Columbia Law Review 279, 280, municipal corporations should not 
be exempted from the rule, County v. Rundall (1880) 43 Mich. 137, and the 
cases based upon the broad ground that the act of the agent does not bind 
the principal, Ellis v. Board of Auditors (1895) 107 Mich. 528, 536, seem 
unsound. 5 Columbia Law Review 373; Village v. Knopf (1902) 199 111. 
444; Supervisor v. Briggs (N. Y. 1846) 2 Denio 226. Since in the principal 
case a statute limited the defendant's compensation, a further payment was 
illegal and a recovery was correctly allowed. Comm. v. Heaston (1895) 144 
Ind. 583. 

Negotiable Instruments — Refusal to Return Check — Acceptance. — A 
drawee bank neglected to return checks to the collecting bank within 
twenty-four hours after delivery. Held, retention, though non-tortious, was 
sufficient to charge the drawee as acceptor under § 225 [137] of the Neg. 
Inst. Law. Wisner v. Bank (Pa. 1908) 68 Atl. Rep. 955. 

By the custom of merchants, the drawee is entitled to a reasonable time, 
usually twenty-four hours, Bank v. Bank (1871) L. R. 3 P. C. 526, 542; 
1 Daniel, Neg. Inst. (5th Ed.) § 492; see Neg. Inst. Law § 224 [136I in which 
to accept, at the expiration of which the holder is entitled to a return of the 
bill. Westberg v. Chicago etc. Co. (1903) 117 Wis. 589. In the absence of 
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customary dealing, Hall v. Steel (1873) 68 111. 231; Dunavan v. Flynn 
(1875) 118 Mass. 537, or a notification, Harvey v. Martin (1807) I Camp. 
435; and see Bank v. Boettcher (1879) 5 Col. 185, casting upon the drawee 
the duty to return, the holder must call upon the latter, Overman v. Bank 
(1864) 31 N. J. L. 563; 1 Daniel, Neg. Inst § 499a, and mere retention can- 
not be construed as acceptance. Jeune v. Ward (1818) 1 B. & A. 654. But 
retention by the drawee, if it is his duty to return, will bar his denying 
liability. Westberg v. Chicago etc. Co., supra. By the Neg. Inst. Law, all 
acceptances must be in writing, § 220 [132], but a drawee is liable as ac- 
ceptor if he destroys the bill, or "refuses" within twenty-four hours after 
delivery to return it. § 225 [137]. Mere retention is clearly not refusal 
when it is the holder's duty to demand its return. § 22s, Neg. Inst. Law 
has been construed as requiring a tortious refusal, Matteson v. Moulton 
(1880) 79 N. Y. 627, affg. 11 Hun 268; Dickinson v. Marsh (1894) 57 Mo. 
App. 566; Ry. Co. v. lames (Ark. 1906) 95 S. W. 804, but retention in the 
face of a customary dealing or notification that the drawee shall return a 
bill, or check, § 321 [185], would seem to be a refusal within the meaning 
of the section. Since banking usage requires prompt return of the check 
if payment is refused, its retention in the principal case should be sufficient 
to charge the drawee as acceptor. But, while correct in result, the decision 
seems erroneous in holding that a non-tortious refusal will so charge the 
drawee. 

Partnership — Evidence — Admissions of a Partner After Dissolution of 
the Firm. — A and B, partners, engaged the plaintiff to do certain work, be- 
fore the completion of which the firm was by agreement dissolved. Subse- 
quently the plaintiff and A, in the absence of B, made a settlement for work 
done under the contract since the dissolution, finding a certain sum due. 
In an action against A and B (later abated as to A), after the original con- 
tract had been proved, it was sought to introduce A's acknowledgment of 
the amount owing. Held, inadmissible. Burdett v. Greer (W. Va. 1908) 60 
S. E. 497. See Notes, p. 481. 

Partnership— Surviving Partner— iRights of Deceased Partner's Per- 
sonal Representative. — Plaintiff, as administratrix of a deceased partner, 
sought to enjoin the surviving partner {pendente lite) from withdrawing a 
certain firm bank deposit, on the ground that it was the only property 
within the state from which a later judgment on accounting might be 
collected. Held, injunction denied. Wilson v. International Bank & Cooper 
(App. Div. 1908) 39 N. Y. Law Jour. No. 26. 

Since partnerships are based on the closest mutual personal confidence, 
Pearse v. Chamberlain (1750) 2 Ves. Sr. 33; Lindley, Partn. (7th Ed.) 
396, the various powers of members during the winding-up period, see 
Burdick,- Partn. (2nd Ed.) 237 et seq., are denied the personal representa- 
tive of a deceased partner. For example, payment to him does not dis- 
charge a debt due to the firm. Wallace v. Fitzsimmons (Pa. 1788) I Dall. 
248; cf. Shields v. Fuller (1855) 4 Wis. 102. Until final settlement of 
affairs the legal title to the firm personally vests exclusively in the sur- 
viving partner or partners, Knox v. Gye (1871) L. R 5 Eng. & Ir. App. 
Cas. 656; Daby v. Ericsson (1871) 45 N. Y. 786, and the possessory actions 
will lie against the deceased partner's personal representative. Murray v. 
Mumford (N. Y. 1826) 6 Cowen 441 ; Smith v. Wood (1869) 31 Md. 293. 
The latter's interest in such assets is merely a right to receive an ultimate 
distributive share; the surviving partner's control for the purpose of winding 
up the dissolved firm will be disturbed only in case of laches. Miller v. 
Jones (1865) 39 111. 54, bad faith, Jennings v. Chandler (1859) 10 Wis. 21, 
or otherwise improper conduct. Gable v. Williams (1882) 59 Md. 46. 
Nothing short of intent to defraud, therefore, would seem to justify the 
injunction sought in the principal case. In view of a surviving partner's 
extraordinary powers, Williams v. Whedon (1888) 109 N. Y. 333, mere 
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inconvenience to decedent's administratrix cannot warrant interference with 
the former's disposition of the partnership property. 

Personal Property — Marginal Transactions — Relation op Stockbroker 
and Customer. — Securities bought for a speculator on "margin," under an 
agreement permitting the broker to pledge the securities carried in his gen- 
eral loans, were redeemed by the broker and delivered to the customer, on 
receipt of the balance of their account. On a suit by the broker's subse- 
quent trustee in bankruptcy to recover the alleged resultant preference, 
Held, in the absence of any relationship of debtor and creditor between cus- 
tomer and broker, a preference was impossible. Richardson v. Shaw (1908) 
28 Sup. Ct. 512. See Notes, p. 488. 

Pleading and Practice — Injunction and Damages — Joinder of Parties 
and Causes. — Several riparian owners sued to restrain the defendants from 
maintaining bridges, which caused the flooding of the plaintiffs' lands, and 
asked damages for past injuries. Held, the complaint was bad for misjoinder 
of causes of action. Burghen v. Erie R. Co. (1008) 108 N. Y. Sudd. 311. 

A plaintiff may join as defendants several parties whose combined acts 
cause the nuisance even though they do not act jointly. See 7 Columbia 
Law Review 57. As the power to allow joinder of parties plaintiff is in 
the sound discretion of the court, Rowbotham v. Jones (1890) 47 N. J. Eq. 
337, it is permissible to join those whom a grievance, having one source and 
operating in the same general manner, affects in agreeing and equivalent 
rights, Murray v. Hay (N. Y. 1845) I Barb. Ch. 59; Codigan v. Brown 
(1876) 120 Mass. 493; Robinson v. Bangle (1875) 31 Mich. 290. but not if 
there is a distinct injury to each, Marselis v. Morris Canal Co. (N. J. 1830) 
Sax. 31. In suits for an injunction the court may also grant damages for 
past injuries, Warren v. Parkhitrst (1906) 186 N. Y. 45; Winslow v. Mav- 
son (1873) 113 Mass. 411, but each defendant is liable only in proportion to 
his contribution to the wrong. Sloggy v. Dilvoorth (1888) 38 Minn. 179; 
Chipman v. Palmer (1879) 77 N. Y. 51. Where, however, several join as 
plaintiffs in seeking, an injunction, they must each be interested in the sub- 
ject matter and the entire relief, Bliss, Code Pleading, 2nd Ed., § 76, and 
since a prayer for damages is undoubtedly several, Braham v. Hosteller 
(1885) 67 Cal. 222; Brady v. Weekes (N. Y. 1848) 3 Barb. 157, the prin- 
cipal case is sound in holding that to a petition for injunctive relief a suit 
for damages cannot be joined. 

Pleading and Practice— Writ of Error from the United States Supreme 
Court to a State Court. — The state Supreme Court decided that under the 
Tennessee statute of 1873 it had no jurisdiction to enjoin an inspector from 
acting pursuant to a later statute attacked as interfering with interstate 
commerce. Held, Harlan, J., dissenting, the writ of error would lie. since 
the decision's effect was to sanction a possible interference with interstate 
commerce. The judgment was affirmed on other grounds, Holmes and 
Moody, JJ., dissenting. General Oil Co. v. Crain (1908) 28 Sup. Ct. Rep. 
475. 

A decision of a State Court may be reviewed, reversed and remanded, 
or the proper decree rendered by the United States Supreme Court, Mur- 
dock v. The City of Memphis (1874) 20 Wall. 590, where a federal ques- 
tion was decided against the plaintiff in error. Chouteau v. Gibson (1884) 
in U. S. 200; Farney v. Towle (1861) 1 Black. 350. But if the decision 
was placed also upon a ground not involving such a question the court has 
no jurisdiction. Hale v. Akers (1889) 132 U. S. 554; Adams County v. 
Burlington etc. R. R. (1884) 112 U. S. 123; and see Johnston v. Risk 
(1890) 137 U. S. 300. Declarations of local law, as the construction of con- 
stitutional state statutes, Central of Georgia Ry. Co. v. Murphey (1905) 
196 U. S. 194, or of city ordinances; Henderson Bridge Co. v. Henderson 
City (1891) 141 U. S. 679; or the extent of a court's jurisdiction under the 
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state constitution, Callan v. Bransford (1891) 139 U. S. 197, or in equity, 
Adsit v. Smith (1872) 16 Wall. 185, or under a state statute, Be Saussaure 
v. Gaillard (1888) 127 U. S. 216, are not federal questions. Since the con- 
stitutionality of the statute of 1873, in the case under consideration, was not 
attacked, and since the only ground of the State Court's decision was purely 
local, the assumption of jurisdiction to review must be taken as an exten- 
sion. Cf. Be Saussaure v. Gaillard, supra; Adams Co. v. Burlington etc. 
R. R. Co., supra. 

Quasi-Contracts— Illegality of Contract— Par Delictum.— The plaintiff 
sued for the value of ten months' service rendered to an insurance com- 
pany under a three-year contract of employment. A statute made it a 
misdemeanor for an insurance company to make such a contract for any 
period over twelve months. Held, the plaintiff could recover. Alters v. 
Mutual Life Ins. Co. (1908) 39 N. Y. Law Jour., No. 24. 

Where a contract is malum in se, involving moral turpitude or violating 
some fundamental principle of public policy, relief of any nature is uni- 
formly refused to either party, Tracy v. Talmage (1856) 14 N. Y. 162, 181, 
a fortiori, the question of par delictum is immaterial. Where the contract 
is merely malum prohibitum, no recovery can ordinarily be had if the 
parties were in pari delicto; 7 Columbia Law Review 416; Irwin v. Curie 
(1902) 171 N. Y. 409; but otherwise, if one of the parties is innocent or 
the more innocent and the other party has been unjustly enriched, in which 
case an assumpsit implied in law "and founded upon the moral obligation 
resting upon the defendant" will lie. Tracy v. Talmage, supra; Morville v. 
Amer. Tract Society (1877) 123 Mass. 129; Williams v. Hedley (1807) 8 
East 378; Smart v. White (1882) 73 Me. 332. Some jurisdictions even ap- 
pear to allow a recovery on the express contract. Irwin v. Curie, supra. 
It is submitted that this is illogical, since no action is properly maintain- 
able on the unlawful agreement. White v. Franklin Bank (Mass. 1839) 
22 Pick. 181, 184. _ In the principal case, on any reasonable interpretation, 
the statutory inhibition extended merely to the insurance company and not 
to employees contracting with it. N. Y. Laws, 1906, ch. 326, § 98. As the 
plaintiff, therefore, was not in equal guilt, a recovery in quasi-contract was 
properly permitted. 

Real Property — Tenants in Common — Easements — Prescription. — An 
easement by prescription was claimed against tenants in common, one of 
whom was an infant against whom the statutory period had not run. 
Held, the claim to an easement is good against all the adult co-tenants. 
Taggart v. Manhattan Ry. Co. (1907) 109 N. Y. Supp. 38. 

Similar facts. Held, (two judges dissenting) the presumption of a lost 
grant cannot obtain as against any of the tenants in common. Goggin v. 
Manhattan Ry. Co. (1908) 109 N. Y. Supp. 83. 

Wherever several persons have a common interest in an estate, or hold 
as tenants in common, no one of them can create a servitude therein in 
favor of the others, Collins v. Prentice (1843) 15 Conn. 423; Crippen v. 
Morss (1872) 49 N. Y. 63, or of other estates. Clark v. Parker (1871) 
106 Mass. 554. The grantor of an easement should have the entire interest 
in the fee. Washburn on Easements (4th Ed.) 46. Otherwise the crea- 
tion of incumbrances by one co-tenant would prevent such a partition as 
would give the other tenants in common unincumbered title. Marshall v. 
Trumbull (1859) 28 Conn. 183; Adam v. Briggs Iron Co. (Mass. 1861) 
7 Cush. 361. An easement by prescription rests upon the presumption of 
a lost deed, and the adverse user by the claimant must be of the same char- 
acter and duration as that required to give title to realty. Lewis v. New 
York etc. Ry Co. (1900) 162 N. Y. 202. The effect of infancy upon either 
adverse possession or prescription is alike. Scallon v. Manhattan Ry. Co. 
(1906) 185 N. Y. 359. The adverse claim must be under or through one 
who had the right to create such an easement by grant, Rochdale Canal 
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Co. v. Radcliffe (1852) 18 Q. B. 287, but the presumption arising from en- 
joyment can always be rebutted by proof that no grant could have been 
made. Chalker v. Dickinson (1815) 1 Conn. 382; Lockwood v. Wood 
(1844) 6 Q. B. 50. Since an easement is by its very nature indivisible, it 
would seem that, where one of the co-tenants was under a disability, and 
could not, in fact, have made a grant, none can be presumed. See Watkins 
v. Peck (1843) 13 N. H. 360. 

Sales-Bargain and Sale-Part of a Uniform Mass. — Twenty tons of hay, 
part of a larger mass and designated as within 10,000 cubic feet from the 
end of a mow, were sold to the plaintiff. Held, because of the designation, 
a sufficient identification to constitute a bargain and sale. Barber v. 
Andrews (R. I. 1908) 69 Atl. 1. 

A sale of goods is prima facie a bargain and sale. But the passing of 
title is controlled by the parties' intention expressed or as implied from the 
circumstances. Callahan v. Meyers (1878) 89 111. 566; Hatch v. Oil Co. 
(1879) 100 U. S. 124. Where goods are not specified the usual conclusion 
is that an executory contract was contemplated. Scudder v. Worster 
(Mass. 1853) 11 Cush. 573; Hutchinson v. Hunter (1847) 7 Pa. St 140. If 
goods are contracted for as part of a larger mass dissimilar in quality, a 
separation is ordinarily essential to the passing of title, the presumption 
being that parties would not intend title to pass until the vendor had appro- 
priated the goods. Hutchinson v. Hunter, supra. Authorities differ as to 
the nature of a contract for part of a uniform mass. Some hold that title 
does not pass until a specific subject matter exists. Aldridge v. Johnson 
(1857) 7 E. & B. 885 ; Scudder v. Worster, supra; Courtright & Co. v. 
Leonard (i860) 11 la. 32. But the weight of authority favors the view 
that, since the power of selection confers no advantage on either party and 
appropriation is merely ministerial, a bargain and sale should be presumed. 
Kimberly v. Patch'm (1859) 19 N. Y. 330; Hurff v. Hires (1878) 14 N. J. L. 
S8r; Brovinfield v. Johnson (1889) 128 Pa. St. 254; Burdick, Sales § 78. 
Though the principal case is correct in its result, the statement that unless 
the specified boundaries of the twenty tons were indicated a different deci- 
sion would be reached seems erroneous. 

Taxation — Exemptions — Separate Interests. — By charter the land of the 
plaintiff was exempted from taxation "as long as said land belong to the 
university." Later an act was passed taxing the interest of persons holding 
under leases. Held, such interests were not within the exemption. Jetton 
v. University of the South (1908) 208 U. S. 489. 

Exemptions from taxation are strictly construed, the presumption being 
that all that was to be given has been granted in express terms. Douglas 
Co. Agri. Soc. v. Douglas County (1899) 104 Wis. 429; Ford v. Delta etc. 
Co. (1897) 164 U. S. 662. Where the land is owned by one person and the 
buildings by another, the two may be separately assessed. People v. As- 
sessors (1883) 93 N. Y. 308, and, though the land itself is exempt, the erec- 
tions may be taxed as the property of the lessee by contract. People v. 
C'm'rs. (1880) 80 N. Y. 573; Russell v. New Haven (1883) 51 Conn. 259. 
Where the interest of the lessee has been made a separate estate, independ- 
ently liable to taxation, and to sale on execution, such interest is considered 
taxable, notwithstanding the exemption of the fee. Phil. etc. Ry. Co. v. 
App. Tax Court (1878) 50 Md. 397; Zumstein v. Coal Co. (1896) 54 Oh. 
St. 264. The common law rule is that the landlord, unless otherwise 
agreed, is liable for all taxes during the term, McFarlane v. Williams 
(1883) 107 111. 33, and must therefore reimburse the tenant for all payments 
made to protect the leased property. Dawson v. Linton (1822) 5 B. & A. 
521. Though this may apply only to taxes affecting the reversion. Phil, 
etc. Ry. Co. v. App. Tax Court, supra, here the tax is upon the only re- 
munerative use to which the land can be put, Dougherty v. Thompson (1888) 
71 Tex. 192, and like a tax upon rents or income, Pollock v. Trust Co. 
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(1895) 157 U. S. 429, since it must surely affect the leasable value of the 
land, seems in effect against the fee. But in view of the strict construction 
applied to such statutes the court does not consider the indirect tax upon 
the fee as within the exemption. 

Taxation — Expenditures of Public Funds — Primary Elections. — A stat- 
ute provided for the expenditure of public funds for ballots and regulation 
of primary elections. Held, Davis J. dissenting, the act was valid since the 
money was devoted to a public use. State v. Felton (Oh. 1908) 84 N. E. 85. 
A valid appropriation of public funds by taxation must be for a public 
purpose. 7 Columbia Law Review 133; Bank v. City of Iota (1873) 2 
Dill. 353. The most satisfactory test, yet presented, of what is a public 
purpose is that the «.ffect of the expenditure must primarily and not inci- 
dentally benefit the public. Whiting v. Ry. Co. (1870) 25 Wis. 167. Courts 
disagree in determining when the people are primarily affected, and the 
cases are widely divergent. Thus, courts have upheld appropriations for 
exhibits at expositions, Daggett v. Colgan (1891) 92 Cal. 53, for bounties for 
killing of coyotes, Ingram v. Colgan (1895) 106 Cal. 113, for the building 
of railroads, Clark v. City of Rochester (N. Y. 1857) 24 Barb. 446; see 
Sweet v. Hulbert (N. Y. 1868) 51 Barb. 312, 316; contra, People v. Salem 
(1870) 20 Mich. 452, and have held unconstitutional those for the re-build- 
mg of a city, Lowell v. Boston (1873) in Mass. 454, and for the support 
of the indigent blind, Auditor V. State (1906) 75 Oh. St. 114. Although a liberal 
construction should be adopted, courts fear a tendency toward paternalism. 
State v. Switsler (1898) 143 Mo. 287. Expenditures for the proper function 
of government are universally upheld, Cooley, Taxation, 195, so that since, 
in the principal case, the public welfare is secured by purity in primary 
elections and the public is consequently primarily benefited, the decision is 
sound. 

Torts— Interference with "Contractual Relations"— Fraud.— The plain- 
tiff sold phonographs to B who agreed not to sell them to retailers without 
exacting a certain agreement and under no circumstances to anyone on the 
blacklist. C, a blacklisted retailer, secured some phonographs from B by 
fraud and some through a fellow retailer without fraud. Held, the plain- 
tiff was entitled to damages only for that_ transaction in which fraud was 
used, and to an injunction against further similar injuries. National Phono- 
graph Co. v. The Edison-Bell Consolidated Phonograph Co. (C. A. 1907) 
77 t. J. Ch. Div. 218. See Notes, p. 496. 

Torts — Sickness— Expulsion from Premises.— The. plaintiff while visit- 
ing the defendant's janitor wa6 taken sick with a contagious disease. The 
defendant expelled her. Held, the defendant was not liable for the aggrava- 
tion of her illness. Tucker v. Burt (Mich. 1908) 115 N. W. 722. 

The disability of another will not create a duty unless there is an existing 
relation between the parties. Lord v. De Witt (1902) 116 Fed. 713; Gris- 
wold v. B. & M. R. R. (1903) 183 Mass. 434. Thus a master must care for 
a disabled seaman, Scarff v. Metcalf (1887) 107 N. Y. 211; and see Raasch 
v. Elite Laundry (1906) 98 Minn. 357; Stager v. Troy Laundry Co. (1901)' 
38 Ore. 480. Similarly it has been held that a railroad, having, without 
fault, run over a trespasser, owes him a duty of care, Whitesides v. South- 
ern R. R. Co. (1901) 128 N. C. 229; but the weight of authority is contra. 
Griswold v. B. & M. R. R. Co. supra. However, sickness may increase the 
degree of care due one party from another. R. R. Co. v. Salsman (189s) 
52 Oh. St. 558; O'Mara v. Hudson River R. R. (1868) 38 N. Y. 445- While 
a trespasser or a licensee may be expelled by an occupant, reasonable care 
in the manner of the expulsion must be used. Weymire v. Wolfe (1879) 
52 la. 533. Though the occupant is liable for excessive violence in expell- 
ing a trespasser, Montgomery's case (1900) 98 Va. 840, he is not liable for 
the consequences of the necessary force used. Hannabalson v. Sessions 



514 COLUMBIA LAW REVIEW. 

(1902) 116 la. 457. So if the intruder be sick or infirm, the occupant is 
liable for lack of care in his treatment of the invalid, but not for damages 
resulting from the necessary consequences of the exercise of his right, see, 
McHugh v. Schlosser (1894) 159 Pa. St. 480, the only limitation upon 
which is that he do not act with wilful disregard of human life. De Pue v. 
Plateau (1907) 100 Minn. 299; Bradshaw v. Frazier (1901) 113 la. 579. 
Since in the principal case reasonable care was used in the expulsion, the 
result is sound. 

Trade-Marks and Names— Charitable Organizations— Injunction.— 
The plaintiff, though primarily a charitable organization, charged a nominal 
fee to cover operating expenses. The defendant adopted a similar name, 
but conducted their business for pecuniary advantage. Held, the defend- 
ant's use of a similar name could be enjoined. Legal Aid Soc'y v. Wage 
Earners' Legal Aid Ass'n (1908) 39 N. Y. Law Jour. 332. 

Though one has the absolute right to use his name, he may be enjoined 
from using it as to "palm off his goods as those of another." Croft v. Day 
(1843) 7 Beav. 84; Meneely v. Menecly (1875) 62 N. Y. 427. The grava- 
men of the action is the fraud upon the plaintiff and the mere deception of 
the public is not sufficient. Levy v. Walker (1879) L. R. 10 Ch. 436. 
When, however, a corporation adopts a name similar to the plaintiff's, 
Chas. S. Higgins Co. v. Higgins Soap Co. (1895) 144 N. Y. 462, or the de- 
fendant is not using his own name, Lord Byron v. Johnson (1816) 2 Mer. 
29, and the probable result will be the deception of the public, injury to the 
plaintiff will be presumed. 8 Columbia Law Review 120; Massam v. 
Thorley Cattle Food Co. (1880) L. R. 14 Ch. 748. Protection against unfair 
competition, it would seem, was originally granted where the parties were 
trade rivals. The doctrine has been extended to societies formed for moral 
or social improvement. In such cases, it would seem, that if the benevolent 
purpose or prestige of such societies was jeopardized an injunction would 
issue, Internal. Com. of Y. W. C. A. v. Y. W. C. A. (1901) 194 I"- 194; 
see Col. Dames of Am. v. Col. Dames of N. Y. (N. Y. 1898) 29 Misc. 10; 
affd. in 173 N. Y. 586, but the names must be so alike that the public would 
necessarily be deceived. Lodge, K. of P. v. Improved Order K. of P. (1897) 
113 Mich. 133. Since in the principal case the plaintiff's name had acquired 
a meaning peculiar to itself, the defendant's adoption of it would neces- 
sarily cause the society loss, and the fact that it was not organized for 
profit should not cause the denial of relief. Interna t. Com. of Y. W. C. A. 
v. Y. W. C. A., supra. 

Wills — Limitations Over — Failure of Precedent Estate. — A testatrix de- 
vised her estate to her husband for life, at his death one-half to a niece, 
and, in case the latter should die before the life tenant, then to her children. 
The niece died after the life tenant, and both of them died before the tes- 
tatrix. Held, the limitation over to the children took effect. U. S. Trust 
Co. of Neiv York v. Hogencamp (1908) 191 N. Y. 281. See Notes, p. 490. 



